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IN THE COURTOF THE ADDL. SESSIONS  JUDGE-2 (FTC),

TINSUKIA

District :  Tinsukia

Present :  Md. A. Hakim,  M.A, L.L.B, 

      Addl. Sessions Judge-2,

           (FTC), Tinsukia.

                    CRIMINAL REVISION No. 02(1) OF 2017

1) Sri Rajkumar Das (Pampi), ( 27 yrs),

S/o. Sri  Chandra  Das,

R/o. Dahutia  Chuk,

P.S. &  P.S Tinsukia

District – Tinsukia (Assam).

 …....PETITIONER.  

-Versus-

1) Master Rahul Das, ( 5 yrs),

S/o. Sri  Rajkumar Das(Pampi), 

Being represented  by  his  mother,

Smt. Ranu  Basumatary,

                        D/o.  Late Mukut Basumatary,

                        R/o. Dahutia  Chuk, 

P.O, P.S. & District- Tinsukia,  Assam.

                                ...............…..RESPONDENT

 

Appearance :-

  Sri   M.K  Singh,

  Advocate.........................................For the Petitioner.

  Ms. M. Patowary

  Advocate........................................For the Respondent.
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            Date of Argument      :  25.04.2018,

            Date of Judgment      :  11.05.2018

J U D G M E N T

1.      The  instant  revision   has  been   emerged   against  the

impugned  order   dated   10.08.2016  passed  by  the   Learned  A.

Bhattacharjee, J.M.F.C, Class at Tinsukia in Maintenance Case  No.

34M/16.                 

2.      Being  highly   aggrieved   and    dissatisfied   with    the

impugned order, the revision  petitioner,  namely, Sri Rajkumar  Das

among  other  things have drawn   the attention to set aside the

impugned  order  dated 10.08.2016  on the following  among  other

grounds  (a) For  that  the  trial   Court  failed   to   take   into

consideration  the  true  spirit  of  the  provision  of  law  and wrongly

applied  the  power  and  passed the   impugned  order which  is

liable to be set aside.  (b) For that no  satisfactory  reason  has been

shown  in   the  impugned order  and  same  has  been  passed

hastily,   arbitrarily   and  hence  bad  in   law.    (c)  For  that the

Petitioner  begs  to  submit  that  in  the  ex-parte  proceeding,  the

Magistrate  under  the  provision  of  sub-section (2) of  section  126,

has  to  satisfy  himself   that  the  Opposite  Party  is  willfully

avoiding  service  and  willfully  neglecting  to  attend  the  court. On

his   satisfaction  the  Magistrate   may  proceed  to   hear   and

determine   the   case   ex-parte.  As   such   the   order   dated

10.08.2016  passed  by  the  Learned  trial  court  liable to be set

aside. (d)  For that the Petitioner  begs  to  submit  that for  grant  of

interim  maintenance  the  learned  trial  court  ought  to  have given

reasonable  opportunity  to  the  petitioner  to  file  his  reply or

affidavits  in  support  of  his  contentions  regarding  the  interim

maintenance  as  prayed  by  the  Respondent,  but  the  order  of
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interim  maintenance  passed  without  hearing  the  petitioner  is

totally  illegal  and  bad  in  law. (e)  For that as per the case  record

prima  facie  it  appears  that  before  passing this  impugned  order

dated  10.08.2016, neither  a  show  cause  notice  on  the  interim

maintenance  application  was  issued  to  the  petitioner  nor  he

was  supplied  with  a  copy  of  the  said  application,  nor  he  was

called  upon  to  file  reply  on  the  said  application,  and  even  the

arguments were  not  heard  specifically on  the  said  application,

and  even  the  arguments  were  not  heard  specifically on  the

said  application  and  in  spite   of  this  the  learned  lower court has

passed  the  impugned  order  allowing  the  interim  maintenance.

Thus  the  impugned  order  has  been  passed  by  the  Lower  Court

without  giving  proper  opportunity  to  petitioner side  to  contest

the  same  properly,  and  hence  the  impugned  order  cannot  be

sustained  and  is   liable  to   be   set  aside.   (f)  For  that,  the

Respondent made  false  allegation   against  the  petitioner  without

having  any  proof  on  record,  and  also  there  is  no  any  prima

facie  materials  on  record  to  satisfy  the  Learned  Lower  Court  to

pass  such  impugned  order  dated  10.08.2016  ex-parte  hence

the  impugned  order is  liable  to  be   set  aside.  (g) For that, the

Petitioner   submits   that  it   is   obvious   that   a   reasonable

opportunity  has  not  been  afforded  to  the  petitioner  herein  to

put  forth  this  case  and  by  passing  this  impugned  order  dated

10.08.2016,  substantially  affects  the  right  of  the  petitioner  and

also  one  sided  adjudicate  the  right  of  the  petitioner   a  such

the  order  dated  10.08.2016  is  liable  to  be   set  aside.  (h) For

that, the Ld.  Magistrate  did  not  went  into  the  depth  of  the

contents  of  the  case  and  the  law  governing  the  matter  of

dispute,   wherein   it   will   be  quite   clear   that   there  is   no

sufficient  reason  to  allow   the  interim maintenance  and  as  such

the  Md. Magistrate eared  in  law. (i) For that, in  any view  of   the

matter  the  impugned  order  is  neither  maintainable  neither  in

law  nor  on  fact  and  as  such  the matter   is  liable  to  be   set

aside.  (j)   For  that  there   are   several   rulings   and   by   the
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precedents   of   the   different   Hon'ble   High   Courts   and   the

Hon'ble  Apex  Court  which  will  be  placed  at  the time  of  the

final  hearing  of  the  case. (k) For that the Petitioner craves  the

leaves  of  the  Court  to place  some  other  grounds  at  the  time

of  final  hearing  of  the  revision  petition.     

3.     The Opposite  Party has contested  the revision petition by

appearing in the instant case.

4.       I have   heard  the   arguments  advanced  by   the learned

counsels of both the parties and also deciphered the materials on

record,  especially  the  in  Maintenance  Case   No.  34M/2016 for  an

appropriate conclusion of the instant revision.

    Discussion, Decision & Reasons thereof :

5.        Before   deciding  the  revision  petition  on  merit, I  would

like to reproduce  the  order  dated 10.08.2016 of Maintenance Case

No.  34M/2016  of  J.M.F.C.  Tinsukia  for  convenience  and

comprehension. 

 10.08.2016

    Case  record is  received on  transfer  for  disposal.

           Perused the  petition  filed  by  Master

Rahul   Das,  represented by  his   mother  Smt.

Ranu Basumatary filed  U/s.  125 Cr.P.C,  praying

for   granting   maintenance  allowance   of   Rs.

8,000/- per  month  toward  the  petitioner from

the  Opposite party  namely  Sri  Raj  Kumar  Das

@  Pampi   as   well   as   grant   of   interim

maintenance  of  Rs. 5,000/- per  month  till  the

disposal  of  this  maintenance  petition.

            Issue  notice to the  Opposite  Party  to

file   written   objection.  Petitioner   is   to   take

steps. 
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         It  is  also  seen  that  in  the instant

petition,  the  petitioner  has  made  a  prayer  for

grant   of   interim  maintenance.  I   have   also

heard  the learned  counsel  for  the  petitioner.

           The  petitioner  has  enclosed a  copy  of

birth  certificate  issued  by  the  Registrar  of

Birth  and  Death,  Tinsukia  which  reveals  the

petitioner  was  born  on  23.11.2011  and  that

his  father  is  Sri  Rajkumar  Das  i.e.  the O.P. The

age  of  the  Petitioner  as  revealed  from  the

birth  certificate  is  only  five  years. The instant

petition  which  is  supported  by  an  affidavit

reveals  that  presently  the  petitioner has no

financial support.  In view  of  the  above  it  is

hereby  directed  that  until  further  order  the

OP  will pay  a  sum  of  Rs. 2000/-(Rupees  two

thousand)   only   per   month   as  interim

maintenance. 

          Also issue  notice  to  the  OP  to  show

cause  as  to  why  the  order  granting  interim

maintenance  as  passed  today  shall  not  be

made  absolute  till  disposal  of  the instant  case.

The  petitioner   will   take  steps  within   next

three  days. 

           Fixing  26-08-2016  for  written  objection,

Show  cause  reply  and  hearing  on  grant  of

interim  maintenance. 

           
              Sd/-

              Judicial Magistrate 1st Class,
                 Tinsukia

6.       With  regard  to  the  revision  petition, the  ld. Counsel  for

the revision petitioner  has mainly emphasized and pointed  out that,

the said impugned order is passed by the Ld. Judicial Magistrate 1st



6

Class ex-parte  against the petitioner. It is pointed out that under

the  provision  of  sub-section (2) of  section  126 Cr.P.C the Ld. Court

below has  to  satisfy  himself  that  the  Opposite  Party  is  willfully

avoiding  service of notice  and  willfully  neglecting  to  attend  the

court. On his  satisfaction  the  Magistrate  may  proceed  to  hear

and determine  the  case  ex-parte. As  such  the  order  dated

10.08.2016  passed  by  the  Learned  trial  court  liable to be set

aside.  It  is  also  submitted  that  the  for   grant   of  interim

maintenance   the   learned   trial   court   ought   to   have  given

reasonable  opportunity  to  the  petitioner  to  file  his  reply or

affidavits  in  support  of  his  contentions  regarding  the  interim

maintenance  as  prayed  by  the  Respondent,  but  the  order  of

interim  maintenance  passed  without  hearing  the  petitioner  is

totally  illegal  and  bad  in  law.

7.       In  reply Ld. Counsel  for  the   Respondent has  submitted

that as the Respondent is the son of the petitioner and as the little

child is suffering from financial problem and taking note these fact

for the welfare of the child Ld. Court below has rightly passed the

said interim maintenance order.

8.      Upon hearing both sides I have gone through the material on

record and found that the said impugned interim maintenance order

was  passed  ex-parte  by  the  Ld.  Court  below  vide  order  dated

10.08.2016. 

9.      But now the moot question is to be decided that whether the

said impugned interim maintenance order was passed ex-parte in

accordance with law or not?  

10.   Before  I  hold  my  opinion  about  the  legality  of  the  said

impugned order it would be prudent to go through the Section 126

(2) in The Code of Criminal Procedure, 1973. 

     The Section 126 (2) in The Code Of Criminal Procedure, 1973

is described as follows:- All evidence in such proceedings shall be
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taken  in  the  presence  of  the  person  against  whom an  order  for

payment  of  maintenance  is  proceed  to  be  made,  or,  when  his

personal  attendance  is  dispensed  with,  in  the  presence  of  his

pleader,  and  shall  be  recorded  in  the  manner  prescribed  for

summons- cases: Provided that if the Magistrate is satisfied that the

person  against  whom  an  order  for  payment  of  maintenance  is

proposed  to  be  made  is  wilfully  avoiding  service,  or  wilfully

neglecting to attend the Court, the Magistrate may proceed to hear

and determine the case ex parte and any order so made may be set

aside for good cause shown on an application made within three

months from the date thereof subject to such terms including terms

at to payment of costs to the opposite party as the Magistrate may

think just and proper.

11.     Upon perusal of the S. 126 (2) Cr.P.C. it is found that if a party

avoiding service of  summons or  willfully  neglecting to attend the

court the Magistrate may proceed to hear and determine the case

ex-parte against the that party. 

12.  But  from   the   impugned   order  dated  10.08.2016  of

Maintenance Case  No. 34M/2016 it discloses that Ld. Magistrate has

passed  the  ex-parte  interim  maintenance  order basing  upon  a

petition supported by  an  affidavit which states that the respondent

has  no  financial  support.  After  passing  the  ex-parte  interim

maintenance allowance the respondent/first party is directed to take

steps to issue notice to the revision petitioner/second party.

13.     Upon perusal of the said impugned order it appears that no

notice is issued against the revision petitioner till the direction to the

revision petitioner to  pay the interim maintenance allowance and

hence the question of avoiding the summon or willful avoidance of

appearance in the court by the revision petitioner does not arise at

all  at  that  stage  of  the  case.  As  such  it  can  be  held  that  the

impugned order is not passed in accordance with S. 126 (2) Cr.P.C. 
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14.      In view of the above discussion and considering all facts and

circumstances of the case I am of the considered view that without

giving  any  opportunity  to  the  revision  petitioner;  passing  of  the

impugned ex-parte  order dated 10.08.2016 of  Maintenance Case

No.  34M/2016  by  J.M.F.C.  Tinsukia  is  bad  in  law,  propriety  and

haphazard. Hence I am of the considered opinion that the impugned

order is required to be interfered in the interest of justice. 

O R D E R

15.     In   view   of   the   above  facts  and  circumstances, the

revision  petition  is allowed partly.

16.     The impugned order dated 10.08.2016 of Maintenance Case

No. 34M/2016 by J.M.F.C. Tinsukia is partly set aside so far the interim

maintenance allowance to the respondent/ first party is concerned.

However  the  Ld.  Court  below  may  pass  interim  maintenance

allowance after giving fair opportunity to the revision petitioner in

accordance with law.

17.     Send back the original Case  Record  being  no. Maintenance

Case  No. 34M/2016 along with a copy of this  order to  the Ld. J.M.F.C

at Tinsukia.  

18.     Both   the   parties  are  directed to appear before the Ld.

Court  of  JMFC.  Tinsukia  on  21-05-18  positively  for  the  speedy

disposal of the case. If the parties fail to appear on the said date Ld.

Court of JMFC, Tinsukia may pass order in accordance with law.

19.      The case is disposed of herewith.
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20.      Given under my hand and seal of this Court on the 11 th day of

May, 2018. 

     Dictated and corrected by me

      ( A. Hakim )                         (A. Hakim)
         Addl. Sessions Judge-2                         Addl. Sessions Judge-2

    (FTC), Tinsukia.                                           (FTC), Tinsukia.
 

Transcribed  by:

(P.D  Phukan)


